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                THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

     Present: Sri AbhijitSaikia, A.J.S. 

Friday, the 28th day of June, 2019 

 

 

MISC. (J) CASE NO. 65/2018 

                     I/C T.S. 259/2016 

 

SHAJIDA KHATUN AND OTHERS 

                                                                           ………….   Petitioners 

 
                                                 Versus       

 

                  MOJID ALI AND OTHERS 

                                                                          …………   Opposite Parties 

 

   This case coming on for final hearing on 03/06/2019 in the presence of –  

   Mr. Abdul Baten Sheikh    , Learned Advocate for the petitioners; and  

A.S.M. Jahangir, A.Z. Mondal , Learned Advocates for the opposite parties, 

 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

 

1. The instant Misc. judicial case arises out of a petition under Order I, Rule 

10(2) and (4), Order VI, Rule 17read with Section 151 of the Code of Civil 

Procedure,1908. The petitioners are seekingto implead certain parties to the 

suit and to ensure consequent amendment of the plaint. 

 

2. The brief facts leading to the institution of this case asrevealed from the 

petition are that: 

 

3. The plaintiffs have filed the aforesaid original suit for a declaration, 

apportionment of shares, partition and permanent injunction against the 

defendants, regarding the landed properties of deceased AhilaMallick. The 

defendants have already submitted their written statement and now the suit is 

pending at the stage of issue and steps.The plaintiffs are granddaughters and 

grandsons of deceased AhilaMallick.On account of their bonafide mistake,they 

had failed to implead or to mention the names and shares of legal heirs of Piar 

Ali, who was the son ofAhilaMallick. This omission was due to the fact that 

their names were not recorded in the record of rights in respect of the suit 

scheduled land. The plaintiffs at this stage could spot thebonafide mistake and 

the defendants also mentioned in their written statement that the legal heirs 

of Piar Ali are necessary parties in the suit. Since the above stated suit is for 

partition of the property of deceased AhilaMallick, all his legal heirs are 

required to be added for proper, effective and complete adjudication and for 

settlement of all the questions involved in the suit.Further, the defendants 

alleged that the defendant No. 1 executed a Registered Sale Deed No. 

561/2014 in favour of one MoidulIsalm. As such, said person is also required 

to be added as a defendant in the suit. In terms of the proposed addition of 

parties, some amendments of the plaint is also required.On the other hand, 

due to certain clerical/typographical mistakes, some improper words have 

appeared in the plaint which are required to be amended for a proper and 

meaningful plaint and for effective and complete adjudication of all the 

questions involved in the suit. The proposed addition of parties and 

amendments of the plaint is for proper, effective and complete adjudication of 
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all the questions involved in the suit.The proposed addition of parties and 

consequent amendment of the plaint will not change the character of the suit 

and the defendants will not suffer in any way. As such, the prayer for 

impleadment of parties and consequent amendment of the plaint. 

 

4. As the opposite parties are already contesting the main suit as defendants, 

copies of this petition were served upon them instantly. In due course of time, 

they filed their written objection to this petition wherein they stated that the 

petition is not maintainable in law and facts.They further stated that the 

Opposite Parties/defendant Nos. 4 and 5 have already submitted written 

statement in the main suit and if at this stage this court allows the prayer of 

the petitioners/plaintiffs then the suit shall come back to its initial stages and 

the opposite parties/defendants shall suffer a lot.As the opposite 

parties/defendants have incurred a heavy expenditure in this regardsthey will 

be prejudiced by the amendments.As the allegations of facts are inconsistent 

with the previous pleadings of the petitioners/plaintiffs, if this court allows the 

prayer of the petitioners/plaintiffs it will change the subject matter of the 

suit.The proposed amendments are belated ones and if allowedthey will 

change the nature and character of the suit. The petitioners/plaintiffs were in 

deep sleep for more than the last 2½ years and purposively filed this petition 

only to kill the valuable time of this court.If this amendment petition is not 

allowed then the petitioners/plaintiffs shall in no way suffer as they have 

nowhere stated that they would suffer if the proposed amendments are not 

allowed. Hence, theopposite parties/defendants seek dismissal of the petition. 

 

5. I have heard the arguments put forward by the learned counsels forthe two 

sides and I have gone through the case record. 

 

6. As per Order I Rule 10(2) of Code, “The court may at any stage of the 

proceedings, either upon or without the application of either party, and on 

such terms as may appear to the court to be just, order that the name of any 

party improperly joined, whether as plaintiff or defendant, be struck out, and 

that the name of any person who ought to have been joined, whether as 

plaintiff or defendant, or whose presence before the court may be necessary 

in order to enable the court effectually and completely to adjudicate upon and 
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settle all the questions involved in the suit, be added.” The general rule is that 

the plaintiff in a suit is the “Dominus Litis” that is he has complete freedom to 

choose who he files the suit against. However, the enabling provision stated 

above gives a certain discretion to the court to either add or strike off parties 

in a suit in order to come to an effective and complete resolution of the 

matter in dispute. However, the court can add a party to a suit on its own only 

in those cases where the party sought to be impleaded is a ‘necessary’ or a 

‘proper’ party. A necessary party is one in whose absence no effective decree 

can be passed by a court of law. A proper party on the other hand, is a party 

whose presence though not ‘necessary’, still enables the court to come to an 

effective and adequate adjudication.  

 

7. In this case, the petitioners have sought partition and apportionment of 

shares in the ancestral property of their grandparent in the main suit. Hence, 

it is apparent that all legal heirs of the deceased and possible claimants of 

shares in the ancestral property are necessary parties in the suit. Further, the 

petitioners seek to implead a person who is stated to be a purchaser of a 

portion of the suit property. Thus, the above stated persons have a genuine 

direct interest in the subject matter of the suit. Therefore, the principles of 

equity and justice demand that no decision affecting their rights should be 

reached behind their back. Also, their presence is necessary to arrive at an 

effective determination of the suit. 

 

8. The petitioners have also sought a consequent amendment of the plaint to 

incorporate the addition of such parties. Order VI, Rule 17 of the Code deals 

with amendment in pleadings. It is prescribed therein that the court may allow 

amendments in pleadings at any stage of the proceedings and “all such 

amendments shall be made as may be necessary for the purpose of 

determining the real questions in controversy between the parties”. The 

proviso to the rule states that no such amendment shall be allowed after the 

trial has commenced, unless a conclusion can be drawn that in spite of due 

diligence, the concerned party could not have raised the matter earlier. In the 

instant case scenario, the main suit is at the stage of Issues/Steps. Therefore, 

it is apparent that the suit has not progressed much. In other words, the 

‘Hearing’ of the suit has not yet commenced. Allowing the much needed 
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amendments at this stage will not push back the trial of the suit by much. 

Further, the defendants/opposite parties are not likely to be prejudiced as 

they will get sufficient opportunities to submit a proper written statement 

against the amended plaint. Also, the proposed amendments are necessary to 

determine the real questions in controversy between the parties. 

 

9. TheHonorable Supreme Court of India, had held in the case ofLife Insurance 

Corporation of India Vs Sanjeev Builders Private Limited and Others 

[2018 AIAR (Civil) 102] that, “Of course, the power to allow the 

amendment of suit is wide and the court should not adopt a hyper technical 

approach. In considering amendment applications, court should adopt liberal 

approach and amendments are to be allowed to avoid multiplicity of 

litigations. We are conscious that mere delay is not a ground for rejecting the 

amendment”. 

 

10. Therefore, on overall consideration, the prayer of the petitioners is allowed. 

The petitionersare allowed to implead the necessary parties described in the 

petition and to submit an amended plaint incorporating the amendments 

described in the petition. A cost of Rupees 1000/- (One Thousand) only is 

imposed upon the petitioners so as to compensate the delay caused in the 

proceedings of the main suit and the resultant inconvenience caused to the 

defendants/opposite parties. 

 

11. The instant petition and Misc. case is hereby disposed. 

 

Given under my hand and the seal of this court on this the 28thday of June, 

2019at Hatsingimari, Dhubri.  

 

 

                                                                            ABHIJIT SAIKIA, 

                                                                 MUNSIFF, HATSINGIMARI, DHUBRI. 

 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 
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